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Court of Appeals of the District of Columbia 


No. 5472. j 

Starrett Brothers & Eken, Incorporated (Formerly 
Known as Starrett Brothers, Incorporated), a Corpora¬ 
tion, Appellant, 

vs. 

Asher Fireproofing Company, a Corporation and Globe 
Indemnity Company, a Corporatipn. 


a Supreme Court of the District of Columbia. 

i 

i 

At Law. 

| 

No. 78777. ! 

| 

Starrett Brothers & Eken, Incorporated (Formerly 
Known as Starrett Brothers, Incorporated), a Corpora¬ 
tion, Plaintiff, 

vs. 

i 

Asher Fireproofing Company, a Corporation, and Globe 
Indemnity Company, a Corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, j the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed November 3, 1930. 

In the Supreme Court of the District of Columbia, Holding 

Circuit Court. 

At Law. 

No. 78777. 

Starrett Brothers & Eken, Incorporated (Formerly 
Known as Starrett Brothers, Incorporated), a Corpora¬ 
tion, Plaintiff, 

v. 

Asher Fireproofing Company, a Corporation, and Globe 
Indemnity Company, a Corporation, Defendants. 

The plaintiff, Starrett Brothers & Eken, Incorporated, 
a corporation, formerly known as Starrett Brothers, Incor¬ 
porated, by Harvey D. Jacob and Daniel S. Bing, its at¬ 
torneys, sues the defendants, Asher Fireproofing Company, 
a corporation, and Globe Indemnity Company, a corpora¬ 
tion, for that heretofore on, to-wit, October 27, 1924, the 
defendant, Asher Fireproofing Company, as principal, and 
the defendant, Globe Indemnity Company, as surety, made, 
executed, and delivered to the plaintiff their certain writ¬ 
ing obligatory, sealed with their seals, in the form of a bond 
in the penalty of Five Thousand Dollars ($5,000.00) here 
shown to the court; and for that the condition of said bond 
was such that, if the said Asher Fireproofing Company 
should make good any repairs or replacements necessary 
on account of any defects in material or workmanship in 
the cement flooring of that certain building known as Law¬ 
yers Club and Dormitory Building for the University of 
Michigan, at Ann Arbor, in the State of Michigan, if any 
such defects should arise within a period of one year from 
September 1, 1924, then the obligation of said bond 

2 should be null and void, otherwise to be and remain 
in full force and effect; and for that divers and 

sundry defects in material and workmanship in the said 
flooring did arise within the period of one year from Sep- 
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tember 1, 1924; and for that the defendant, j Asher Fire¬ 
proofing Company, has refused and still refuses, to make 
good any repairs and replacements necessary on account 
of defects in material and workmanship in the cement floor¬ 
ing of said building, in accordance with its obligation, un¬ 
dertaking, and agreement so to do as contained in said bond; 
and for that, because of said refusal, a cause of action hath 
accrued to the plaintiff against the said defendant, as for 
a breach of said bond. 

Wherefore plaintiff brings this action and demands judg¬ 
ment against the defendants, Asher Fireproofing Company 
and Globe Indemnity Company, in the sum of Five Thou¬ 
sand Dollars ($5,000.00), with interest from, to-wit, De¬ 
cember 1, 1925, and besides costs of this suit. i 

HARVEY D. JACOB, 
DANIEL S. RING, 

Attorneys for Plaintiff. 

Copy of Bond. j 

Filed January 6, 1931. | 

! 

* * * * * * • 

Copy of Bond Supplied in Response to Demand for Oyer. 

i 

11 Maintenance Bond. j 

“Know all men by these presents that Ve, Asher Fire 
Proofing Company, of Washington, D. C. (hereinafter called 
the Principal), and Globe Indemnity Company, a corpora¬ 
tion organized and existing under the law^ of the State 
of New York and duly authorized to transact a general 
surety business, whose principal office is located in Wash¬ 
ington Park, Newark, New Jersey (hereinafter 
3 called the Surety) are held and firmly bound unto 
Starrett Brothers, Inc., of New York, New York, 
(hereinafter called the Obligee) in the full and just sum of 
five thousand and 00/100 ($5,000.00) dollars lawful money 
of the United States of America for the payment of which 
well and truly to be made, we bind ourselves, our heirs, 
executors, administrators, successors and assigns, jointly 
and severally, firmly by these presents. j 

2—5472a 
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“ Signed, sealed and delivered this 27th day of October, 
A. D. 1924. 

“ Whereas the Principal has entered into a certain writ¬ 
ten contract with the Obligee for the performance of cer¬ 
tain concrete work and cement finish in the Lawyers Club 
and Dormitory Buildings for the University of Michigan, 
at Ann Arbor, Michigan, and 

4 ‘Whereas, said contract is now complete and final pay¬ 
ment therefor is due and the Principal guarantees to make 
good repairs or replacements necessary on account of any 
defects in material or workmanship in the cement flooring 
for a period of one year from September 1st, 1924. 

“Now, therefore, the condition of this obligation is such 
that if the said Principal shall make good any repairs or 
replacements necessary on account of any defects in ma¬ 
terial or workmanship in the cement flooring and save the 
Obligee harmless from any defects which might arise for a 
period of one year from September 1st, 1924, when this 
obligation to be null and void; otherwise to remain in full 
force and effect. 

“In testimony whereof the said Principal and Surety 
have caused this instrument of writing to be signed 
4 and sealed the day and year first above written. 

ASHER FIREPROOFING CO. (Stamp.) 
(Sgd.) C. B. ASHER, 

(Stamp.) President. 

(Sgd.) A. M. BIGELOW. 


(Seal Globe Indemnity Co., New York.) 

GLOBE INDEMNITY COMPANY, 
(Sgd.) By R. B. CUMMINGS, 

Resident Vice-President. 


Attest • 

(Sgd.) WM. H. WEST, 

Resident Vice-President. 


The above is approved as a correct copy. 

HARVEY D. JACOB, 
DANIEL S. RING, 

Attorneys for Plaintiff. 
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i 

Demurrer to Declaration. 

Filed January 9, 1931. j 

I 

* * # • * * | * 

The defendant, Asher Fireproofing Company, a corpora¬ 
tion, and Globe Indemnity Company, a corporation, by 
their attorneys, say that the declaration filed herein is bad 
in substance. 

WHITEFORD, MARSHAL^ & HART, 
By P. H. MARSHALL, j 

Attorneys for defendants. 

Note. 

i 

The following points of law will be argued upon the hear¬ 
ing of this demurrer: 

1. It appears from the inspection of the bond sued on 
herein, after compliance with demand for oyeij* of said bond, 
that defendants were not obligated by said bpnd as in said 
declaration alleged. 

5 2. It appears from inspection of said bond as 

aforesaid that defendants were not obligated thereby 
to make good any repairs or replacements On account of 
defects in material or workmanship in the cOment flooring 
of the building therein mentioned, which should arise within 
a period of one year from September 1,1924. 

3. It appears from the inspection of said bond under the 
circumstances aforesaid that all liability orj obligation of 
defendants thereunder was limited to and expired with one 
year from September 1,1924. 

4. It appears from the inspection of saiil bond under 
the circumstances aforesaid that there is no; liability upon 
these defendants, or either of them, because of any matters 
complained of in said declaration. 

WHITEFORD, MARSHALL & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants. 

i 

I 

I 

Messrs. Harvey D. Jacob and Daniel S. Ring, 

Attorneys for Plaintiff: 

Please take notice that the foregoing demurrer has been 
calendared for hearing on the 16th day of January, 1931, at 
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10 o’clock, A. M., or as soon thereafter as counsel can be 
heard. 

WHITEFORD, MARSHALL & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants. 

Memorandum. 

March 13, 1931.—Demurrer to declaration sustained with 
leave to amend within 10 davs. 

•r 

6 Amended Declaration. 

Filed March 21, 1931. 

#*##### 

The plaintiff, Starrett Brothers & Eken, Incorporated, a 
corporation, formerly known as Starrett Brothers, Incor¬ 
porated, by Harvey D. Jacob and Daniel S. Ring, its at¬ 
torneys, sues the defendants, Asher Fireproofing Com¬ 
pany, a corporation, and Globe Indemnity Company, a cor¬ 
poration, for that heretofore on, to-wit, October 27, 1924, 
the defendant, Asher Fireproofing Company, as principal, 
and the defendant, Globe Indemnity Company, as surety, 
made, executed, and delivered to the plaintiff their certain 
writing obligatory, sealed with their seals, in the form of 
a bond in the penalty of Five Thousand Dollars ($5,000.00) 
here shown to the court; and for that the condition of said 
bond was such that if the said Asher Fireproofing Com¬ 
pany should make good any repairs or replacements neces¬ 
sary on account of any defects in material or workmanship 
in the cement flooring of that certain building known as 
Lawyers Club and Dormitory Building for the University 
of Michigan, at Ann Arbor, in the State of Michigan, if any 
such defects should arise within a period of one year from 
September 1, 1924, then the obligation of said bond should 
be null and void, otherwise to be and remain in full force 
and effect; and for that divers and sundry defects in ma¬ 
terial and workmanship in the said flooring did arise within 
the period of one year from September 1, 1924, of which 
said defects due, prompt and timely notice was given to 
said defendants; and for that the defendant, Asher Fire¬ 
proofing Company, has refused and still refuses, to make 
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good any repairs and replacements necessary on account 
of defects in material and workmanship in the cement floor¬ 
ing of said building, in accordance with its obligation, un¬ 
dertaking, and agreement so to do as contained in said 
bond; and for that, because of said refusal, a cause 
7 of action hath accrued to the plaintiff against the 
said defendant, as for a breach of said bond. 

Wherefore plaintiff brings this action and demands judg¬ 
ment against the defendants, Asher Fireproofiug Company 
and Globe Indemnity Company, in the sum of. Five Thou¬ 
sand Dollars ($5,000), with interest from, to-Wit, Decem¬ 
ber 1,1925, and besides costs of this suit. S 

HARVEY D. J4C0B, 
DANIEL S. RING, 

Attorneys for Plaintiff . 


Motion to Require Plaintiff to Specify Date of Notice to 

Defendants . i 


Filed March 30, 1931. 

7 i 

i 

* # • • • • # 

i 

i 

Come now the defendants, Asher Fireproofipg Company, 
a corporation, and Globe Indemnity Company, a corpora¬ 
tion, by their attorneys, and move the Court tb require the 
plaintiff to specify the date upon which notibe was given 
to defendants of the alleged defects in material and work¬ 
manship in said declaration set forth, and for causes of 
this motion say: 

1. The allegation of said declaration that ‘!‘due, prompt 
and timely notice was given to said defendants”, of the 
alleged defects aforesaid, states merely a conclusion, and 
it appears from inspection of the bond sued on that all 
liability or obligation of defendants thereunder was limited 
to and expired one year from September 1st, 1924. 

2. It can not be determined from the averments of the 
declaration whether the notice aforesaid wa^ given to de¬ 
fendants prior or subsequent to the expiration of one year 

from September 1, 1924. 

8 3. Defendants should not be required to plead 

hereto, nor to proceed to trial herein, if it shall ap¬ 
pear of record that the notice aforesaid was given subse- 


i 
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quent to the expiration of one year from September 1st, 
3924. 

1 WHITEFORD, MARSHALL & HART, 
ByP. H. MARSHALL, 

Attorneys for Defendants. 

Messrs. Harvey D. Jacob and Daniel S. Ring, 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion has been 
calendared for hearing on the next regular motion day. 

WHITEFORD, MARSHALL & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants. 

M emorandum. 

April 10, 1931.—Motion to require plaintiff to specify 
date of notice to defendants granted. 

Date of Notice to Defendants. 

Filed May 7, 1931. 

#*##*♦* 

The date on which notice was given to the defendants of 
the defects alleged in the declaration is September 14, 
1925. 

The above date is given in pursuance of the order of this 

Court directing the plaintiff to specify the date of 
9 notice to defendants. 

HARVEY D. JACOB, 

1 DANIEL S. RING, 

Attorneys for Plaintiff. 

Demurrer to Amended Declaration. 

Filed May 7, 1931. 

***#### 

The defendants, Asher Fireproofing Company, a corpo¬ 
ration, and Globe Indemnity Company, a corporation, say 
that the defendant’s amended declaration is bad in sub¬ 
stance. 

WHITEFORD, MARSHALL & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants. 
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Note. 

i 

I 

j 

The following points of law will be argued upon the 
hearing of this demurrer: 

1. Defendants are not obligated by said bond as in said 
amended declaration alleged. 

2. Defendants are not obligated by said bond to make 
good any repairs or replacements on account!of defects in 
material or workmanship in the cement flooring of the 
building therein mentioned, unless called upon to do so 
within a period of one year from September 1, 1924. 

3. All liability or obligation of defendants under said 

bond was limited to and expired with one year from Sep¬ 
tember 1, 1924. | 

4. There is no liability upon these defendants or either 
of them, because of any matters complained of in said 
declaration. 

5. The questions of law presented by this demurrer have 

heretofore been passed upon and decided by this 
10 Court, as contended for by defendant?, in the sus¬ 
taining by this Court of the demurrer tp the original 
declaration herein. j 

WHITEFORD, MARSHAL^ & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants. 

i 

Messrs. Harvey D. Jacob and Daniel S. Ringj 

Attornevs for Plaintiff: 

•/ 

Please take notice that the points to be submitted in sup¬ 
port of this demurrer, and the authorities intended to be 
used are attached hereto. The rules of the ibove entitled 
Court require, that if you oppose the granting of the above 
demurrer you, or your counsel, shall within five days, from 
the date of service of a copy of this demurrer upon you, 
or such further time as the said Court mayj grant, or, as 
the parties to this suit may agree upon, file;in reply with 
the clerk of said Court, a statement of the points and au¬ 
thorities upon which you rely, and serve a! copy thereof 
upon counsel for the defendants. 

WHITEFORD, MARSHALL & HART, 
Bv P. H. MARSHALL, ! 

Attorneys for Defendants . 
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Points and Authorities in Support of Demurrer to 

Amended Declaration. 

• *##**• 

The original declaration counted upon a bond, the con¬ 
dition of which was stated in the declaration as being that 
if the defendant, Asher Fireproofing Company, should 
make good any repairs or replacements necessary on ac¬ 
count of any defects in material or workmanship in the 
cement flooring in a certain building constructed for the 
University of Michigan, if any such defects should arise 
within a period of one year from September 1, 1924, 
11 then the obligation of said bond should be null and 
void; otherwise to be and remain in full force and 
effect. The original declaration further alleged that such 
defects did arise within the period of one year from Sep¬ 
tember 1, 1924, and that the principal, Asher Fireproofing 
Company, refused to remedy such defects. 

Motion to strike this declaration, upon the ground that 
no profert had been made of the bond sued upon, was 
granted, and upon profert thereafter being made, a de¬ 
murrer was filed to the declaration, upon four grounds, all 
of which amounted to the contention that it appeared from 
the inspection of said bond, after profert thereof, that the 
obligation of defendants, as principal and surety, was 
limited to one year from September 1, 1924, and that no 
obligation was created which did not expire within the 
period of one year from September 1, 1924. 

This demurrer was argued before Mr. Justice Stafford, 
and by him sustained, after examination of the bond in 
suit, and his interpretation thereof, the relevant provisions 
of said instrument considered and commented upon by 
Judge Stafford being as follows: 

“Whereas, said contract is now complete and final pay¬ 
ment therefor is due and the Principal guarantees to make 
good repairs or replacements necessary on account of any 
defects in material or workmanship in the cement flooring 
for a period of one year from September 1st, 1924. 

“Now, therefore, the condition of this obligation is such 
that if the said Principal shall make good any repairs or 
replacements necessary on account of any defects in ma- 
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terial or workmanship in the cement flooring and save the 
Obligee harmless from any defects which might arise for 
a period of one year from September 1st, 1924, then this 
obligation to be null and void; otherwise to remain in full 
force and effect.’’ 

Justice Stafford, in ruling upon this demurrer, held that 
the obligation of the principal and sureiy under the 
12 bond in suit was limited to the period of one year 
from September 1, 1924, and that as the declaration 
alleged merely that Defects arose within that! period, but 
failed to allege that any Demand to remedy saipe was made 
upon the principal during that period, such declaration did 
not state a cause of action. 

Thereafter plaintiff filed its amended declaration, 
w’herein it was averred that the defects aforesaid arose 
within the period of one year from September! 1, 1924, and 
that “due, prompt and timely notice” of said! defects was 
given to defendants. Counsel for defendant^ thereupon 
filed a motion to require plaintiff to specify the date upon 
which notice was given to defendant, and among other 
grounds for said motion, stated that “defendant should not 
be required to plead hereto, nor to proceed to; trial herein, 
if it shall appear of record that the notice aforesaid was 
given subsequent to the expiration of one year from Sep¬ 
tember 1, 1924 .’ 9 | 

This motion was also passed upon by Justice Stafford, 
and was granted, and during the argument 'thereon, the 
attention of Justice Stafford was particularly; directed by 
counsel for the plaintiff to the ground for said motion above 
quoted, and the Court was asked to state whether this con¬ 
tention was within his former ruling. Judge j Stafford re¬ 
plied that it was; that he considered the case!a close one, 
but that in his opinion the obligation imposed by the bond 
in suit did not extend to a demand made upon the principal 
or surety subsequent to the time limited in tljie bond. 

The motion to require this date to be specified was 
granted, and counsel for plaintiff has filed a specification 
of said date, wherein it is stated that the notice aforesaid 
was given September 14,1925, beyond the period of liability 
as determined by Justice Stafford. 

We respectfully submit that the ruling of Judge 
13 Stafford upon the demurrer to the original declara¬ 
tion determines the law of the case, and should be 
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followed by this Court, in ruling upon the instant demurrer 
to the amended declaration, and we submit the former 
ruling of Justice Stafford as our authority upon this 
demurrer. 

WHITEFORD, MARSHALL & HART, 
By P. H. MARSHALL, 

Attorneys for Defendants . 

Points and Authorities in Opposition to Demurrer to 

Amended Declaration . 

Filed May 13, 1931. 

###**## 

The facts as to the history of this case are fairly pre¬ 
sented by counsel for the defendants in support of their 
demurrer. 

The only authority relied upon by the defendants is the 
ruling of Justice Stafford on the demurrer. 

The departure by Justice Stafford in this case from 
what plaintiff’s counsel contend to be the well established 
rules of pleading in matters of this nature is the principal 
and practically the sole basis of opposition by plaintiff to 
the consideration of his ruling as authority in determining 
the outcome of the present demurrer. 

To review the situation: Plaintiff declared on a bond. 
The declaration pleaded the execution and delivery of the 
writing obligatory, set forth the condition of the bond, 
alleging the breach. Plaintiff contends that such a pleading 
is sufficient to put the defendants to a defense. Upon a re¬ 
quest for oyer, the bond was produced, and a review of 
the bond now in the record will show that there are no 
conditions precedent contained therein whereby the 
14 obligees would be bound to furnish notice of any 
sort to the obligors or surety before seeking the en¬ 
forcement of the terms of the bond. 

On these points the plaintiff relied upon the well estab¬ 
lished rules of pleading, that a declaration or complaint 
on a bond need not deny or take notice of any matter of 
defense unless such matter constitutes a qualification of 
the original obligation or liability. Even though the bond 
itself contained a proviso that notice as to defects must be 
given the obligors before action on the bond would be sus- 
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tained, the plaintiff contends that the failure to give such 
notice must be pleaded as a matter of defense, and the 
declaration need not contain an averment that! such notice 
was properly given. 

In the case of Lesher v. U. S. Fidelity Company, 144 
111 . A. 632, it was held that a declaration relyihg on a bond 
which provides that suit thereon must be brought, if at all, 
within a specified period need not set up excubes to bring 
the suit within such time in order to state a caube of action. 

Corpus Juris, at 9 C. J., Sec. 162, states the rule of plead¬ 
ing on bonds to be: 

“ Ordinarily it is sufficient to allege the execution of the 
bond, set out the conditions, and assign breaches; and 
plaintiff need not allege any fact or matter which it is not 
necessary for him to prove on the trial.” 

As to the necessity of pleading a demand or request for 
performance according to the tenor of the bohd, which in 
its essence is the notice of defects sought to l!)e compelled 
in this particular case, plaintiff relies upon I the general 
rule that where a demand for performance is not neces¬ 
sary as a condition precedent to an action on the bond, and 
where it is not a condition expressed in the bpnd, it is not 
necessary for the plaintiff to aver that such demand or 
notice was made or given. An analogy here is drawn 
15 between the present case, where notice of defects is 
sought to be made one of the conditions of the bond, 
without being expressed therein, and the case yrhere a bond 
for the payment of money at a specified tiilie and place 
contains no express averment as to demand, wherein it 
would not be necessary for plaintiff to aver j presentment 
and demand at that time and place in order I to present a 
good pleading on the bond. This rule was laid down in the 
case of Austin v. Burbank , 2 Am. D. 119, 9 Cl J., Sec. 175. 

It is contended by plaintiff that the time of the breach of 
the condition in this bond is material, but that in the lack 
of an express condition in the bond obliging the obligee to 
give notice of the breach within the limitation i of that time, 
it is not necessary to aver the giving of such notice, and 
that from a broad construction of the bond * itself, which 
should be in favor of the obligee, it can be! seen that a 
breach occurring upon the last day of the period of oper¬ 
ation of the bond might make it impossible tb give notice 
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of such a breach within the expiration of that period. It 
seems to be that the rule of reason, as well as of common 
sense, would permit, and, in fact, favor a pleading that 
such notice was given within a reasonable time after the 
breach, or even, within a reasonable time after the expira¬ 
tion of the period of operation of the bond. 

In short, the plaintiff relies upon the fact that the bond 
declared upon was to make good repairs and replacements 
necessary on account of defects in materials or workman¬ 
ship for a period of one year from September 1, 1924; that 
the condition of the obligation was that if the principal 
would make ^ood such repairs and save the obligee harm¬ 
less from any defects which might arise before that period, 
then the obligation was to be null and void, otherwise to 
remain in full force and effect; upon the fact that 
16 there is no condition in the bond demanding a notice 
of such defects to be given within that period; upon 
the fact that notice being given within two weeks after that 
period was a reasonable notice as to what had occurred 
within that period; upon the fact that it was pleaded that 
the bond, containing such condition as aforesaid, -was made, 
executed and delivered by the defendants to plaintiff; that 
the condition was pleaded and that a breach of the condi¬ 
tion was pleaded; upon the fact that a failure to give notice 
which would have prevented the defendants from learning 
of the existence of such defects would be a matter of de¬ 
fense which should be pleaded by the defendants, but which 
was not a material allegation necessary for a good declara¬ 
tion. 

HARVEY D. JACOB, 
DANIEL S. RING, 

Attorneys for Plaintiff . 

Memorandum of Court. 

Filed May 15, 1931. 

******* 

I think that the ruling of Justice Stafford determines the 
question now before the court, for I can see no substantial 
difference between the question before him and the present 
one. 

The demurrer to the amended declaration will be sus¬ 
tained. 


BAILEY, J. 
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Memorandum. 

| 

May 15, 1931.—Demurrer to amended declaration sus¬ 
tained. 

i 

| 

17 Supreme Court of the District of Columbia. 

Tuesday, May 19,1931. 

Sessions resumed pursuant to adjournments. 

Hon. Jennings Bailey, James M. Proctor, Joseph W. 
Cox, Justices, presiding. 

i 

#*##*## 

Comes now the plaintiff by its attorney of Record and 
notifies the Court of its election to stand upon its amended 
declaration filed herein and it appearing that the demurrer 
filed herein to said amended declaration was sustained on 
the 15th day of May, 1931 it is ordered that judgment be 
entered in conformity therewith. 

Wherefore, it is considered that plaintiff takejnothing by 
this action that defendants go hence without day be for 
nothing held and recover of plaintiff their costs! of defense 
to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by its attorney 
of record, in open court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fiffty Dollars 
($50.00) cash with the clerk in lieu thereof. 

BAILEY, 

Justice. 

i 

Memorandum. 

June 10, 1931.—Undertaking on Appeal ($100.00) ap¬ 
proved and filed. 

i 

i 

18 Assignment of Errors. 

Filed June 10,1931. 

* * * * * • • 

i 

The Court erred: 

1. In sustaining the demurrer to the original declaration. 

2. In sustaining the demurrer to the amended declaration. 

i 

I 

i 

i 

j 

i 


16 


STARRETT BROTHERS & EKEN VS. 


3. In holding that it was necessary for plaintiff to allege 
affirmatively in the declaration that notice of the defects 
constituting the breach of condition of the bond was given 
within one year from the date the bond was executed. 

4. In holding that it was necessary to sustain plaintiff’s 
right of action that notice of the defects constituting the 
breach of condition of the bond should have been given 
within the one year term of the bond. 

5. In holding that notice of the defects constituting the 
breach of condition of the bond, not having been given until 
fourteen (14) days after the date of expiration of the period 
of operation of the bond, plaintiff’s right to recover was by 
reason thereof defeated. 

6. In holding that notice given fourteen (14) days after 
the date of expiration of the period of operation of the bond 
in suit was not a notice given within a prompt and reason¬ 
able time so as to permit recovery under the bond. 

7. In other respects apparent of record. 

HARVEY D. JACOB, 
DANIEL S. RING, 
Attorneys for Appellant. 

Service of copy of the above Assignment of Errors ac¬ 
knowledged this 10th day of June, 1931. 

P. H. MARSHALL, 

Of Counsel for Defendants. 

19 Designation of Record. 

Filed June 10, 1931. 


******* 

Now comes Starrett Brothers and Eken, Inc., a corpora¬ 
tion, the appellant in the above entitled cause, and desig¬ 
nates the parts of the record which it desires to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Original declaration. 

2. Copy of bond. 

3. Demurrer to declaration and notice filed. 

4. Memo: Demurrer to declaration sustained with leave 
to amend. 
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5. Amended declaration. 

6. Motion to require plaintiff to specify date of notice 
to defendants. 

7. Memo: Motion to require plaintiff to specify date of 
notice granted. 

8. Date of notice. 

9. Demurrer to amended declaration including points and 
authorities. 

10. Points and authorities in opposition to demurrer. 

11. Memo: Demurrer to amended declaration! sustained. 

12. Election of plaintiff to stand on amended declara¬ 
tion; judgment for costs against plaintiff; appeal noted and 
cost bond fixed. 

13. Memo: Cost bond filed and approved. 

14. Assignment of errors. 

15. This designation. I 

HARVEY D. JACOB, 
DANIEL S. RING, 
Attorneys for Appellant . 

June 9, 1931. 


Service of copy of above designation accepted this 10th 
day of June, 1931. 

P. H. MARSHALL, 

Of Counsel for Defendants. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

i 

! 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 19, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78777 at Law, wherein Starrett 
Brothers & Eken, Incorporated (formerly knqwn as Star¬ 
rett Brothers, Incorporated), a corporation, is Plaintiff and 
Asher Fireproofing Company, a corporation, and Globe In¬ 
demnity Company, a corporation, are Defendants, as the 
same remains upon the files and of record in shid Court. 

In testimony whereof I hereunto subscribe ihy name and 
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affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of August, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

i 

Endorsed on cover: Distirct of Columbia Supreme Court. 
No. 5472. Starrett Brothers & Eken, Incorporated (for¬ 
merly known as Starrett Brothers, Incorporated), a cor¬ 
poration, appellant, vs. Asher Fireproofing Company, a cor¬ 
poration, and Globe Indemnity Company, a corporation. 
Court of Appeals, District of Columbia. Filed Aug. 19, 
1931. Henry W. Hodges, Clerk. 
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IN THE 


Court of appeals, district of Columbia 

i 

April Term, 1931. I 

i 

i 

i 


No. 5472. I 

i 

| 

i 


Starrett Brothers & Eken, Incorporated (Formerly 
Known as Starrett Brothers, Incorporated), a 
Corporation, Appellant, j 

i 

v. | 

i 

j 

Asher Fireproofing Company, A Corporation] and 
Globe Indemnity Company, a Corporation, 
Appellees . 


BRIEF ON BEHALF OF APPELLANT. 

i 


FACTS. 

i 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, entered upbn the 


I 

i 

i 

i 


i 

i 

i 


i 
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sustaining* of a demurrer to the amended declaration 
herein. The amended declaration is brought by Star- 
rett Brothers and Eken, Incorporated, a corporation 
formerly known as Starrett Brothers, Incorporated, 
against the Asher Fireproofing Company and the 
Globe Indemnity Company and is based upon a main¬ 
tenance bond, which bond is also before the Court. 
The bond was in the penalty of Five Thousand Dol¬ 
lars ($5,000.00), the condition of the same being that 
if the Asher Fireproofing Company should make 
good any repairs or replacements necessary on ac¬ 
count of any defects in material or workmanship in 
the cement flooring of the Lawyers Club and Dormi¬ 
tory Building for the University of Michigan if any 
defects should arise within a period of one year from 
September 1, 1924, the obligation to be void, other¬ 


wise to be in full force and effect. The amended declara¬ 


tion alleges that divers and sundry defects in material 
and workmanship did arise within the period of one 
year from September 1, 1924, of which said defects 
due, prompt and timely notice was given to the defen¬ 
dants. It is further alleged that the defendant, Asher 
Fireproofing Company, has failed to make good these 
defects] wherefore the condition of the obligation 
has been breached. 

On motion of the defendants, the plaintiff alleged 
that thb date on which notice of the defects was given 
the defendants was September 14, 1925, and this date 
was considered by the Court in passing on the demur¬ 
rer. It also will be considered in this appeal as 
properly before the lower Court. 

The principal grounds of the demurrer and those 
upon which the Court below based its ruling in sus¬ 
taining the demurrer were that the defendants were 


I 


I 
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not obligated to make good any repairs or replace¬ 
ments on account of defects in material or workman¬ 
ship in the cement flooring, unless called upon td do so 
within a period of one year from September 1^ 1924, 
and that all liability or obligation of the defendants 
under said bond was limited to and expired witliin one 
year from September 1, 1924. 


APPELLANT’S CONTENTIONS. 

The appellant contends that the Court below 


erred 


1. In sustaining the demurrer to the original dec¬ 
laration. 

I 

2. In sustaining the demurrer to the amended dec¬ 
laration. 

| 

3. In holding that it was necessary for plaiiitiff to 

allege affirmatively in the declaration that notice of 
the defects constituting the breach of condition of the 
bond was given within one year from the date the 
bond was executed. ' 


4. In holding that it was necessary to sustaiji plain¬ 
tiff’s right of action that notice of the defeats con¬ 
stituting the breach of condition of the bondj should 
have been given within the one year term of the bond. 


i 

5. In holding that notice of the defects constituting 
the breach of condition of the bond, not having been 
given until fourteen (14) days after the dati of ex¬ 
piration of the period of operation of the bond, plain¬ 
tiff’s right to recover was by reason thereof defeated. 


6. In holding that notice given fourteen (14) days 
after the date of expiration of the period of operation 
of the bond in suit was not a notice given within a 
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prompt and reasonable time so as to permit recovery 
under the bond. 

These contentions will be considered in the suc¬ 
ceeding subdivisions of this brief, as follows: 

I. The bond in the suit at bar does not require 
notice. 

II. The general law of Principal and Surety does 
not require notice. 

III. Even if it could be held that the bond or general 
suretyship law requires notice, the notice given was 
sufficient. 

APPELLANT’S POINTS AND AUTHORITIES. 

I. The Bond in the Suit at Bar Does Not Require 

Notice. 

A reading of the bond, which is joint and several 
(Rec. pp. 3-4) shows that it contains no provision for 
notice being given, either within the year or other¬ 
wise. The condition, which it is alleged was breached, 
is succinctly stated as follows: 

“Now, therefore, the condition of this obliga¬ 
tion is such that if the said Principal shall make 
good any repairs or replacements necessary on 
account of any defects in material or workman¬ 
ship in the cement flooring and save the Obligee 
harmless from any defects which might arise for 
a period of one year from September 1st, 1924, 
then this obligation to be null and void: other¬ 
wise to remain in full force and effect.” 

It is admitted by the demurrer that there were de¬ 
fects in material and workmanship in the flooring 
which developed within one year from September 1, 




D 


i 


i 

i 

i 

j 

i 

1924, which the defendant, Asher Fireproofing Com¬ 
pany, failed to make good, also that due, prompt and 
timely notice was given to the defendants (Kec. p. 6). 

The condition of the bond provided for liability 
upon the happening of two contingencies only!: 

i 

1. The development of defects within one year from 

September 1, 1924. j 

i 

2. The failure of the defendant, Asher Fireproofing 
Company, to make good these defects. 


Both of these contingencies happened; therefore, 
we submit an action on the bond came into b^ing. 

There is nothing in the bond providing that! the de¬ 
fendants were not obligated to make good ajny such 
repairs or replacements “ unless called upon to do so 
within a period of one year from September 1, 1924/ ’ 
or that “all liability or obligation of defendants un¬ 
der said bond was limited to and expired yv'ith one 
year from September 1, 1924,” as urged by defen¬ 
dants ’ demurrer. (Kec. p. 9) 

In U. S. v. Drielinger, 21 F. (2d) 211, suit was 
brought on a bond given to secure payment of a sales 
tax pending a claim for abatement. The bond recited 
that the taxpayer, as principal, and Drielinger, as 
surety, were jointly and severally bound for; payment 
of so much of the tax as should be found to be due. 
The surety claimed to be discharged because j notice of 
his principal’s default was not given until eleven 
month’s after the default. The Court held jthat 


“As a general proposition of law, a j surety is 
not entitled to notice of the default of |the prin¬ 
cipal, for the reason that the surety is primarily 


i 

i 
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liable and is not discharged by the mere indul¬ 
gence of the creditor to the principal, or by leant 
of notice of the default of the principal.” (Italics 
supplied.) 

In New Amsterdam Casualty Company v. U . S. 
Shipping Board , 16 F. (2d) 847, the suit was founded 
on a bond given with the New Amsterdam Casualty 
Company as surety for the American Shipbuilding 
Company, guaranteeing that that company would 
make payments for certain materials purchased from 
plaintiff in accordance with the terms of a written 
contract between the parties. 

Among other things the surety company contended 
that it was discharged from liability under the bond 
by reason of the failure of the plaintiff to give notice 
of the default of the shipbuilding company. After 
reviewing the provisions of the bond and concluding 
that it did not require the giving of notice, the Court 
said (pp. 851-852): 

“As the giving of the notice of the default of 
the shipbuilding company was not made a condi¬ 
tion precedent to liability under the bond, and as 
thete is neither allegation nor proof that defen¬ 
dant suffered any loss or damage by reason of 
the fact that plaintiff did not give the notice 
within a reasonable time, we think that, even if 
the contract be construed as requiring notice, 
failure to give same would not bar a recovery bv 
plaintiff. It is the duty of a surety to see that 
the principal performs his contract in accordance 
with its terms and to perform it himself if the 
principal fails. Rhett v. Poe, 2 How. 457, 485, 
11 L. Ed. 338. For this reason, in the absence of 
express provision in the contract of suretyship, 
the surety is ordinarily not entitled to notice of 
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I 

default. (Citing cases.) And even where there 
is a requirement of notice, if this requirement is 
not made a condition of the bond, the surety com¬ 
pany cannot complain of the failure to give notice 
where no damage has resulted therefrom. (Citing 
cases.) ” 


Further the Court said (p. 852): 

| 

“And to be available as a defense the lack of 
notice and resulting damage must be pleaded. 

* And the burden of proof rests upon the 
guarantor to establish same (citing casesL” 

i 

In Maine Central Railroad Company v. National 
Surety Company, 113 Me. 465, 94 Atl. 920, LRA 
1916A, p. 881, action was brought against a surety on 
two bonds given by a contractor to secure l)is con¬ 
tracts for construction work. Each bond contained 


this condition: 


i i r r 


The condition of this obligation is that, if the 
party designated as contractor in the fojregoiiig 
contract shall faithfully furnish and do every¬ 
thing required therein of said party, this! obliga¬ 
tion shall become of no effect; otherwise, shall 
continue in full force.” 


The bonds contained no other provisions. 


The Court held: 

“The defendant complains that it was pot noti¬ 
fied by the plaintiff as to the progress of the work 
in the contractor’s lifetime, or of his death and 
what was done thereafter in respect to tjhe com¬ 
pletion of the work. But there was no provision 
in the contract of suretyship for any such notice. 
In the absence of such provision, there was no 
duty on the plaintiff to keep the surety con- 
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stantly informed as to the state of the work under 
the contracts. In such case the surety must pro¬ 
tect his own interest to the extent of ascertaining 
that his principal is performing- his duty under 
the contract which he has guaranteed.” 

In Watertown Fire Insurance Company v. Simmons, 
131 Mass. 85, suit was brought against sureties upon 
a bond given by one George L. Dix, conditioned for 
the faithful performance of his duties as agent of 
the plaintiff “according to the by-laws, rules and reg¬ 
ulations of said company.” One of the by-laws of the 
company required that the agents should render 
monthly accounts, and should pay each month the bal¬ 
ance due to the company. Dix rendered his monthly 
accounts regularly, but in December, 1877, he failed 
to pay the whole balance due by him; and thereafter 
his indebtedness to the company increased until his 
death in March, 1879, when he owed a balance larger 
than the penal sum of his bond. The plaintiff did not 
notify the sureties of his default until after his death. 
The sureties contended that they were discharged 

from tlieir liability as sureties bv these facts. In 

•/ » 

denying this contention, the Court said (p. 86): 

“But the creditor owes no duty of active dili- 

gerice to take care of the interest of the surety. 

It is the business of the surety to see that his 

* 

principal performs his duty which he has guar¬ 
anteed, and not that of the creditor. * * 

Mere inaction of the creditor will not discharge 
the surety unless it amounts to fraud or conceal¬ 
ment. ’ ’ 

And in Wakefield v. American Surety Company, 
209 Mass. 173, a suit on a construction bond, the Court 
said: 
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“ There was no obligation on the part; of the 
plaintiff to keep the defendant constantly ad¬ 
vised as to the state of the work under the con¬ 
tract. The surety must protect his own interest 
to the extent of seeing that his principal per¬ 
forms the duty which he has guaranteed! (citing 
cases).” 


The rule is thus stated in 21 R. C. L. pp. 1071-1072: 

“But the creditor owes no duty of active dili¬ 
gence to take care of the interest of the!surety, 
and hence, his mere failure voluntarily ito give 
information to the surety of the default! of the 
principal cannot have the effect of discharging 
the surety, unless, of course, he has specifically 
agreed to do so in the contract of suretyship. 

It is the business of the surety to see that his 

* 

principal performs the duty which he hais guar¬ 
anteed, and not that of the creditor. The surety 
is bound to inquire for himself; and cannbt com¬ 
plain that the creditor does not notify him of the 
state of the accounts between him and his agent, 
for whom the surety is liable. Mere inaction of 
the creditor will not discharge the surety unless 
it amounts to fraud or concealment.” 

So, in Streeper v. Victor Sewing Machine Company, 
112 U. S. 676, 28 L. Ed. 852, the Court, passing on 
the necessity of notice to sureties in a suit on| a bond 
conditioned that the principals should pay to the 
obligee all moneys which should become due under a 
written agreement, said, p. 687: 


“A point is made that the complaint does not 
aver that Murphy and Streeper had notice of the 
default of the consignees; that no notice is [shown; 
and that the bond contains no waiver of such 
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notice. Assuming that the point may now be 
taken, the findings are silent as to notice, but 
they show there was no prejudice for want of 
notice. Moreover, the condition of the bond is 
absolute, that the consignees shall pay all moneys 
which shall become due to the plaintiff under the 
agreement, the obligors waiving notice of non¬ 
payment on all notes executed, indorsed or guar¬ 
anteed. As Murphy and Streeper did not make 
or indorse the notes, their waiver could only ap¬ 
ply to a default by the consignees. 

66 We see no error in the record, and the judg¬ 
ment is affirmed.” 


II. The General Law of Principal and Surety Does Not 

Require Notice. 

In view of the foregoing, it would seem clear that 
unless there is some general provision in the law of 
“Principal and Surety” providing that notice of the 
defects be given within the term of the bond, the 
ruling of the Court below was erroneous. 

The general rule is that a surety is not discharged 
from further liability upon failure of the obligee to 
notify him of the principal’s default, when the surety¬ 
ship contract contains no stipulation that such notice 
shall be given. See Clark v. Gerstleg, 26 App. D. C. 
205; affirmed 204 U. S. 504, 51 L. Ed. 589. 

In that case suit was on a bond conditioned on the 
payment by the principals of the purchase price of 
goods four months after sale, which bond contained 
no provision as to notice. The defendant surety 
pleaded, among other things, that “the plaintiffs 
never notified this defendant of the failure of the 
said Monaghan and McGuire (the principals) to pay 
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for the said goods and merchandise as the same be¬ 
came due and payable under the terms of the said 
writing obligatory.” In disposing of this part of 
the plea, the Court said (p. 207): j 

“So much of this plea as claims a discharge 
of the liability of the sureties for the want of 
notice by the plaintiffs of the failure of Monag¬ 
han and McGuire to make prompt payments 
upon the expiration of the credit provided for 
each separate sale is undoubtedly bad. The con¬ 
tract evidenced by the bond contains no Require¬ 
ment that such notice shall be given; and its omis¬ 
sion, together with a mere delay in enforcing the 
obligation of the principals, worked no discharge 
of the sureties. Sprigg v. Bank of Mt. Pleasant , 
14 Pet. 201, 207, 10 L. ed. 419, 422; i^ake v. 
Thomas , 84 Md. 608, 623, 36 Atl. 437.” j 

III. Even if it Could Be Held that the Bond pr Gen¬ 
eral Suretyship Law Requires Notice, the Notice 
Given Was Sufficient. 

Even if it should be held that the contract jin suit 
or general suretyship law required a notice, the rul¬ 
ing of the court in Hefferman v. U. S. Fidelity Com¬ 
pany ,, 37 Wash. 477, 79 Pac. 1095, is pertinent!: 

“But we have held, in similar cases, jthat it 
was not necessarily fatal to the right | of the 
obligee to recover on the bond that noticej of the 
failure of the principal to comply with the terms 
of the contract was not given at the time tike bond 
prescribes. While it is true that the requirement 
of notice is for the surety’s benefit, and lit may 
insist on a strict compliance with the terms of 
the bond in that respect wherever failure to give 


i 


i 

i 

! 


such notice might result in loss to it, yet when 
the notice serves its purpose as well when given 
after the prescribed time as it does before—that 
is, when it is equally effective in protecting the 
surety from loss—it is inequitable, and a mani¬ 
fest abuse of the purposes of this provision of 
the bond, to hold that the mere technical variance 
shall relieve the obligor entirely; the surety, being 
a compensated surety, can insist only on those 
forfeiture clauses of its contract the failure to 
comply with which probably inflicts upon it a 
loss.” 

In Fidelity and Deposit Company v. Courtney, 186, 
U. S. 342, 46 L. ed. 1193, the Supreme Court held, in 
the case of a suit against a surety company upon an 
employee’s indemnity bond, which bond provided that 
“the employer shall immediately give the company 
notice in writing of the discovers of anv default or 
loss,” that this requirement of the bond was fulfilled 
by giving notice as soon as practicable under the cir¬ 
cumstance of the case, and that notice given within 
ten to seventeen days after the first discovery of the 
default cannot be said, as a matter of laic, not to 
have been given as soon as reasonably practicable. 
The Court said: 

“Both the trial court and the circuit court of 
appeals, reviewing numerous authorities, held 
that the requirement in the bond ‘that the em¬ 
ployer shall immediately give the company notice 
in writing of the discoverv of any default or loss’ 
ought not to receive the construction that it was 
intended by the parties that notice of a default 
should be given instantly on the discovery of a de¬ 
fault, but that what was meant was that notice 
should be given within a reasonable time, having 
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in view all the circumstances of the case. ! In so 
deciding we think the court did not err. Indeed, 
this construction of the word ‘immediate’! would 
seem to be applied in practice, as is illustrated 
by the bond of indemnity considered in tlie case 
of the Guarantee Co. of N. A. v. Mechanics’ Sav. 
Bank £ T. Co., 183 U. S. 402, ante, 253, 2|2 Sup. 
Ct. Rep. 124, where one of the conditions was 
‘that the company shall be notified in writing of 
any act on the part of said employee whitih may 
involve a loss for which the company is Respon¬ 
sible hereunder to the employee immediately or 
without unreasonable delay.” 

The Supreme Court further said (p. 347): j 

j 

“We think the trial court was right inj refus¬ 
ing to instruct, as a matter of law, that the notice 
was not given as soon as reasonably practicable 
under the circumstances of the case, or without 
unnecessary delay, and in leaving the jury to 
determine the question whether the receiver had 
acted with reasonable promptness in giving the 
notice. ’ ’ 


We have in the case at bar a compensated 


surety, 


a bond having absolutely no condition that anjt notice 


of any kind be given, but nevertheless a prompt no¬ 
tice, nothing to show injury from failure to | give a 
more prompt notice—assuming one could be given, and 
it is hard to see how the failure to give notice has 
hurt the defendants, and, bearing in mind the tendency 
of the modern decisions to get away from the techni¬ 
cal rules favoring sureties—especially since the ad¬ 
vent of the compensated, corporate surety, which has 
done away with the reason for the rule of strictissimi 
juris (see Guaranty Co. v. Pressed Brick Coynpany, 


i 

i 

I 


i 
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191 U. S. 416, 48 L. ed. 242; Atlantic Trust Co. v. 
Laurinburg, 163 Fed. 695)—the court below should 
not have applied the rule that it did. 

The law is well settled that if notice of default 
must be given, and no time is specified within which 
it must be given, then it must be given within a rea¬ 
sonable time; and what is a reasonable time depends 
upon the circumstances of each case. McKecknie v. 
Ward, 58 N. Y. 541, 554. And in the McKecknie case 
the Court recognizes the rule that “one of the main 
considerations is whether the surety has suffered loss 
or injury by want of notice sooner than it has been 
given,” and that he will not be discharged from his 
obligation further than he has sustained especial loss 
or injury by reason of not having had notice. 

The declaration in the case at bar declares that 
divers defects did arise within the period of one year 
from September 1, 1924, “of which said defects due , 
'prompt and timely notice was given to said defen¬ 
dants.” That due, prompt and timely notice was 
given is admitted by the demurrer. The record dis¬ 
closes that notice of the defects was given September 
14, 1925, fourteen days after the period fixed within 
which defects were covered bv the bond. Nothing in 
the record discloses that any injury resulted to the 
surety from the failure to give the notice prior to 
September 14, 1925, and it should be remembered that 
the bond required no notice of any kind to be given. 

“Ordinarily it is sufficient to allege the execu¬ 
tion of the bond, set out the conditions and as¬ 
sign breaches; and plaintiff need not allege any 
fact or matter which it is not necessary for him 
to prove on the trial.” (.9 (\ J. Sec. 162.) 





See Lesher v . U. S. Fidelity Company , 144 Ill. A. 
632, where it is held that a declaration relyjing on a 
bond which provides that suit thereon must be 
brought, if at all, within a specified time need not set 
up excuses to bring the suit within such timej in order 
to state a cause of action. 


CONCLUSION. 


In short, appellant relies upon the fact jthat the 
bond declared upon was to make good repairs and 
replacements necessary on account of defects in 
materials or workmanship for a period of bne year 
from September 1, 1924; that the condition of the 
bond was such that if the principal would mhke good 
such repairs and save the obligee harmless from 
any defects which might arise during that period, 
then the obligation was to be null and void; hpon the 
fact that defects did arise during the period! fixed in 
the bond; upon the fact that the principal tailed to 
make good the repairs or replacements necessary on 
account of the defects; upon the fact that there is no 
condition in the bond demanding or requiring a 
notice of such defects to be given within the pne-year 
period from September 1, 1924; upon the fact that 
notice was given within two weeks after the bne year 
period; upon the fact that notice being given within 
two weeks after the period was a reasonable notice; 
upon the fact that it was pleaded that the bond was 
made, executed and delivered by the defendants to 
the plaintiff; upon the fact that the condition was 
pleaded; upon the fact that the bond in suit does not 
require the giving of notice; upon the fact that the 
general law of “Principal and Surety” does; not re- 
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quire the giving of notice; and upon the fact that a 
failure to give notice—even had notice been re¬ 
quired—which would have prevented the defendants 
from hearing of the existence of such defects and 
suffered injury thereby would be a matter of defense 
which should be pleaded by the defendants, but which 
was not a material allegation necessary for a good 
declaration. 

The Judgment of the Court Beloiv Should he 

Reversed . 

We respectfully submit that the judgment of the 
Court below was erroneous and should be reversed. 

Respectfully submitted, 

Harvey D. Jacob, 

Walter M. Bastian, 

Daniel S. Ring, 

Attorneys for Appellant . 


October, 1931. 
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Starrett Brothers & Eken, Incorporated (Formerly 
Known as Starrett Brothers, Incorporated), A 
Corporation, Appellant, 

v . 

j 

Asher Fireproofing Company, A Corporation, and 
Globe Indemnity Company, A Corporation, 
Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF CASE. 

The statement of the case as contained iij the brief 
of appellant is substantially correct, but it is most 
important that the Court have before it | the exact 
language of the bond in suit, rather than the interpre¬ 
tation thereof as set forth in appellant’s statement. 

The question to be determined by this Cohrt on this 
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appeal depends, as it depended in the Court below, 
upon the' interpretation of the language used in the 
bond, and therefore attention is asked to the follow¬ 
ing quotation therefrom: 

“Whereas the Principal has entered into a cer¬ 
tain written contract with the Obligee for the per¬ 
formance of certain concrete work and cement 
finish in the Lawyers* Club and Dormitory Build- 

V %/ 

ings for the University of Michigan at Ann Ar¬ 
bor, Michigan, and 

“Whereas said contract is now complete and 
final payment therefor is due and the Principal 
guarantees to make good repairs or replace¬ 
ments necessary on account of any defects In 

•>' * 

material or workmanship in the cement flooring 
for a period of one year from September 1st, 
1924, 

“Now, therefore, the condition of this obliga¬ 
tion is such that if the said Principal shall make 
good any repairs or replacements necessary on 
account of any defects in material or workman¬ 
ship in the cement flooring and save the Obligee 
harmless from any defects which might arise for 
a period of one year from September 1st, 1924, 
when this obligation to be null and void; other¬ 
wise to remain in full force and effect.” (R. 4) 

Demurrers to the original and amended declarations 
were sustained, the Court below being of opinion 
that the langauge of the instrument which has been 
quoted by us imposed upon the Principal and Surety 
an obligation which was to be in force for a period 
of one year from September 1st, 1924, upon the ex- 

i 

piration of which period no further liability existed. 

In the amended declaration (R. 6) it is averred 
that defects arose within the period of one year from 
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September 1st, 1924, but upon motion of defendants 
below, counsel for appellant were required to furnish 
the date upon which notice of these defects whs com¬ 
municated to appellees, and pursuant thereto specified 
said date as September 14th, 1925. (R. 7-8.) 


ARGUMENT. j 

Counsel for appellant take the position that ii* the de¬ 
fects complained of arose within a period of One year 
from September 1st, 1924, appellees were obliged to 
make good these defects without reference to the time 
when they were called to their attention, and without 
reference to the expiration of the period of oiie year. 
Counsel for appellees contend that the language em¬ 
ployed and which we have quoted in this brief clearly 
shows that the undertaking of the Principal and 
Surety on the bond was that they would mOke good 
repairs or replacements on account of defects for a 
period of one year from September 1st, 1924, and that 
their liability terminated with the expiration of that 
year. 

i 

It seems to us that no other interpretation is pos¬ 
sible in view of the language employed, and! that for 
the Court to hold otherwise would be for the Court to 
make a contract which was not in fact the contract 
made by the parties to the instrument, but ope which 
enlarges the liability of Principal and Surety beyond 
the plain terms and meaning of the instrument which 

thev executed. I 

%> 

Appellees assumed the obligations set forth in the 
bond “for a period of one year from September 1st, 
1924.’’ The recital in the bond immediately preced¬ 
ing the condition shows that the Principal guaranteed 
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to make good repairs of replacements on account of 
defects 4 ‘for a period of one year from September 
1st, 1924.” 

It is mbst significant that the instrument sued upon 
does not, either in its recitals or in its condition, ob¬ 
ligate appellees to make good defects, etc., which 
might arise within the period of one year. The word 
used is “for”, and can be applied only grammatically 
to the period of time—not to the appearance of de¬ 
fects. 

In Leach vs. Burr, 188 U. S. 510, a case which went 
to the Supreme Court from this District, the Court 
said (citing Early vs. Homans, 16 How. 610): 

“The preposition ‘for’ means of itself duration, 
when it is put in connection with time, and, as 
it is so used in every day conversation, it will 
be presumed that the legislature, using it in a 
statute meant to use it in the same way.” 

Giving to the word “for” the meaning ascribed to 
it by the Supreme Court, it can relate only in the case 
at Bar to the period of one year from September 1st, 
1924, during which appellees were to remain liable 
upon the bond in suit. 

Other authorities to the same effect are as follows: 

"Wilson vs. Northwestern Met. Life Ins. Co., 65 
Fed. 38: “In the Act of Congress of March 3, 1893 
(U. S. Comp. St. 1901, p. 710), providing that a notice 
of sale shall be given once a week for at least four 
weeks prior to such sale, ‘for’ means ‘during’ or ‘dur¬ 
ing the continuance of’.” 

In Northrop vs. Cooper, 23 Kan. 432, the Court 
said, “General Statute 1868 c. 80, par. 457, requiring 
a notice to be published for at least 30 days, means 
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that there must be 30 days of publication before the 
day of sale; the word ‘for’ being used in the sOnse of 
‘during,’ so that the publication must be at least 
during 30 days and continued up to the date of; sale.” 

In Whitaker vs. Beach, 12 Kan. 492, it was said, 
“The word ‘for’ in a statute requiring that public 
notice be given of a judicial sale for 30 days before 
sale, is equivalent to ‘during’.” 

Shannon vs. City of Omaha, 72 Neb. 218, “Thfe word 
‘for’ as used in the statute requiring that notice be 

i 

given for at least a specied number of days; prior 
to the meeting of the city council as a board of jequali- 
zation means ‘during’.” j 

i 

I 

i 

See also j 

Commonwealth vs. Morris, 176 Mass. il9, 56 
N. E. 896. 

Commonwealth vs. WThite, 157 N. E. 597. 

State vs. Sherman, 105 Pac. 304 (W 7 y0.). 

In Kippleman vs. Reading, 14 Pa. Dist. 61, it is 
said that “for” a year means through, throughout, 
during the continuance of a year. 

26 C. J. 791 states that the word “for” as a j prepo¬ 
sition, the part of speech in which it most commonly 
appears, is frequently used as meaning “as! agent 
of, in behalf of, etc. When applied to time, the term 
signifies duration; it means during, through, through¬ 
out or during the continuance of * * 

As illustrative of our contention in the case at Bar, 
we ask the attention of the Court to the common 
guarantee upon the sale of an automobile, that the 
seller will make good any defective parts and per¬ 
form repairs not made necessary by negligence jof pur- 


i 

i 
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chaser, for a period of 90 days after the purchase. 
Upon the termination of the period of 90 days, all 
liability under this guarantee is at an end. The pur¬ 
chaser must present himself within the 90-day period 
and demand any repairs or replacements claimed to 
be due him by reason of the guarantee, and after the 
expiration of this period, he has no claim therefor. 

The language employed in the bond in suit clearly 
indicates that it was the intention of the parties 
thereto to limit the period of their liability in a simi¬ 
lar way, and no notice was communicated to them, or 
any demand made upon them, until 14 days after the 
expiration of their period of liability. 

NOTICE OF DEFECTS. 

Counsel for appellant contend that no notice of the 
existence of defects was required to be given to ap¬ 
pellees. If this contention be correct, a defect might 
have appeared upon the day following the execution 
of the bond, and this defect not called to the attention 
of the Principal or Surety for 11 years and 364 days, 
or until the action on the bond was about to be barred 
by the Statute of Limitations. Such interpretation 
would be manifestly unjust, as it would afford no op¬ 
portunity for inspection and determination of the 
cause of the alleged defect, and conditions would 
probably change so greatly during this period that 
it would be impossible, upon suit being filed, to as¬ 
certain the real facts, or to prepare any defense. 

While we do not think this question is involved on 
this appeal, for the reasons hereinbefore stated, we 
submit that the rule of fairness, justice and reason 
would require notice, bearing in mind that the alleged 
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defects complained of were peculiarly within the 
knowledge of appellant. The work had been; com¬ 
pleted and it is certainly not reasonable to require 
appellees to inspect the job continuously duririg the 
life of their obligation. I 

The doctrine is so firmly established that the liabil¬ 
ity of a Surety can not be enlarged beyond the terms 
of his contract, that argument upon this point would 
appear unnecessary: 


U. S. vs. West, 8 App. D. C. 59. 

U. S. to the use of District of Columbia 
Bayly, 39 App. D. C. 105. 


vs. 


When the meaning of a bond is clear and unaipbigu- 
ous, it must be construed like other contracts, accord¬ 
ing to the manifest intention of the parties. In! Kan¬ 
sas City vs. Youman, 213 Mo. 151, the Court said: “It 
is well settled that in construing contracts of this 
character (guaranty) the Court will apply thel rules 
applied in the construction of other contracts,; when 
undertaking to determine the real meaning of the 
contract and the language used.” 

In Union Ins. Co. vs. U. S. Fidelity Co., 99 Md. 431, 
the Court said: “The liability of an indemnitor is 
measured by the contract into which he enters knd it 
is never enlarged by mere construction to include a 
term specifically excluded.” 

We believe that an inspection of the bond in suit 
makes it apparent, from the language employed, that 
the parties thereto were to be liable thereon;for a 
period of one year, and that when that period had 
expired, their liability terminated. To hold otherwise 
would require the Court to read into the instrument 


! 

i 

! 

i 


I 

i 

i 

i 
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language not to be found therein, and which would 
be contradictory of the language actually employed. 

Respectfully submitted, 

Roger J. Whiteford, 

P. H. Marshall, 

Ringgold Hart, 

Attorneys for Appellees. 

November, 1931. 





